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BEST COPY AVAILABLE 


Other than the aforementioned statement allegedly made by 
Byrnes there was no other testimony adduced during the entire trial 
that would indicate that there was an ar rangment between the 
parties to conspire to distribute narcoticse The r ecord is devoid 
of any testimony by any Government witness that Byrnes ever was 

. seen to deliver any narcotics to Dait or Burgos. At no time does 

Dait allege that he saw Byrnes transmit any narcotic of any type 
tohim or in furtherance of any plan to distribute narcotics at any 
time and more particularly on December 26, '!974, January 10) 1975 en 
January 30, 1975-6 

If indeed, the parties had conspired and were working in concert 
or pursuant to a common plan or scheme, obvi ously Dait would have 
been able to testify to such arrangement as well as witness the 
transfer of such narcotic from a supplier in order to effectuate 
their respective purposese There is no testimony to that effect 
whatsoevere 

There is no testimony that Burgos or Byrnes were ever present 
at any of the alleged sales. In fact, the Testimony clearly 
established that neither defendant was present at any sale. The 
record contains no testimony that Byrnes possessed any of the 
narcotics that constituted the sale to Sierra nor does the record 
contain any testimony that Byrnes ever distributed cocainee The 
testimony clearly establishes the contrarye 

Respecting the sale of December 26, 1974, it is the testimony 
of Dait that he allegedly received two ounces of cocaine from Burgos, 
not Byrnese He alleges that after the sale he and Carlos went to 


Byrnes house and he states, ''We walked in, said hello, sat down, 


smoked a joint and then Carlo gave him some money e''(CT-6, RT-46) 
oe 


ow Of #urij 4 | WY $f ~ BURNS, FMANK | stetecsiee, (oactee Fost 935 oe 


then states that Burgos and Byrnes spoke in spanish and shortly 
thereafter they left. On cross-examination, when asked where 
he received the two ounces of cocaine for Sierra on December 25, 
974, he stated that he obtained it from Carlos Burgose(CT-7, RT-36) 


\t no time dees he remotely allude to any fact that h e received 


sa rom Byrnese On further cross examination whether or not 
1e actually saw how much money was given to Byrnes, he stated that 


1e did not know. He further testified to the fact that the money 
1ich he saw Byrnes receive could have been $23.09. He acknowledged 
that Burzos and Byrnes conversed in spanish and that he does not 


speak or understand spanishe The following questions and answers 


) So you don't know what was said and you don't know ! 
much money Byrnes actually got from Burgos; is that correct: 


Afhat's’ corrects 


w 


a matter of fact, you don't even know, since the 


conversation was 


ie) 
br 


spanish, the reason Burgos gave any money? 
It is altogether your own surmising; is that correct? 
A Yese"(CT<-7, RIAs’, A&2Z) 


Dait testified that there were no other conversations on th 


dav between Byrnes, Burgos and Dait on that date. Therefore, Dait's 
testimony precludes the possibility of any conversation referrable 
‘ to any conspiracye The mere fact of the meeting by the parties was 
no evidence of any conspiracye Burgos and Byrnes specifically 
sy 


deny the events ascribed to December 26, 1974 and their alleged 


participation thereine 


es ae £9 ith i 1 a4 i 


Dait testified that with respect to January 10, 1975, he and 
Carlos went to Frank Byrnes home, they left the room and when they 
came back Dait and Burgos left. Later that day they returned to 
Byrnes housee On cross-examination the following testimony was 
elicited: 

"Q So that on January 10, 1975, did you ever see Burgos give 
Byrnes money? 

A Noe 

Q As a matter of fact, you can't even testify to the fact that 
Burgos gave Byrnes anything; is that correct? 

A That's right. 

Q Nor can you testify to the fact that Byrnes gave Burgos 
anything on that day; is that correct? 

A That's correct. 

Q The same is true of December 26, 1975; you never saw Byrnes 
give anything to Burgos; is that correct‘ 


A No o 


Q There were no other conversations between the three of you on 
that day? 
A That's possible. 


: Q I'm asking whether there were or weren't anv? 


A I don't remember."(CT-7, RT-44) 


The fact that they met at Byrnes house does not es.. blis 


m 


conspiracy 


ato 


Dait as it appeared in Dait's sworn statement 
Forth the fc owing, ‘I did not 
Burgos anything"; is that correct? Ae Yese(CI-/ 


referrable to the period of January 


with Burgos but 


hen testified that at no time did 
cocaine to Burgos or anyone else on the days set 


indictment e(CT-7, RT-A52). vait further testified 
not 
dates mentioned in the indictmentiie did/ enter into any conversation 


+-1 


< 


/Byrnes and Burgos regarding the distribution of cociane. (CT-7 
e ¢ 5 


That neither Burgos or Byrnes was present when 
cocaine was sold to Sierra.(CT-7, RT-A60, A6‘) 

'Q So would it be fair to say, in roughly the period of, say, 
December ' or whenever, you fellows, supposedly first got 
contact or was first contacted by Mr. Berkowitz'"(the informant) 
"till after January 30, let's say, between roughly the time of 
December 1 d is it your testimony that you, at no time, 
other than the times mentioned on December 26, and again on 
Ja y 10, other than that, at no time did yc ye a meeting 
with Frank and Carlos for the purpose of the distribution of 
drugs; is that your testimony? 

A Yese(CT#A/71, A/2)-« 
By the testimony, all relevant periods of time referred to 


in the Indictment were effectively covered to establish beyond a 


sale 
Jait 7 cumu 
lants conte 
against tli 


fact that they 


cific datese 
Mr 
ing statement: 
to Dait)"has testi 
Burgos, where he 
S 
MR. RAPOPORT: I don't believe 
THE COURT: Oh suree I think thé only thing he testified 
to was money going backe He has testified that Burgos, he got 
it from Byrnes, That's the way I understand the evidence in 


this case.e'(CI-7, RT-A63) 


Fxamination of the testimony of Dait does not reveal any testimony 


Burgos as to where he allegedly re eived cocaine nor does the 
record substantiate that there was any testimony by Burgos that 
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ascribed to 
undercover 
true, would be more than 


to permit the triers of fact to immediately 


>r that the defendant Byrnes, by testimony att 


engaged in narcotic traffic on an 


endant 


probative value, 


+e Such passport 


sol Aa 


is 


act that Bvrnes 


et rest upon its c: 


that it have enough rationa 


dered a factor contributing 
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United States District Court re 


Unieed States of America 1 


‘ Eastern Dist, OF WE ok, os wad 


DEFENDANT 
75 CR 746 


poOc KET NO a nme 


in the presence of the altorney for the government 
einen: oe . ; ~ 
- | 12-9-76 


ihe defendant ap>eared in person on this date 


the court sdveued delendent of right counsel and asked whethe: defendant desired to 
, waived anletence of counsel 


soonted ty the court end the detendant thereupo 


LJ WITHOUT COUNSEL Mawewet 


have courte! ape 


%) WIT COUNSEL _ Robert. fappaport.... ....-—-— —=— ses 
iName of course!) 


ef 


1 GUILTY, and the court being satisfred that i) NOLO CONTENDERE . i NOT GUILTY 


i. 
there 4 a factual bavi for the plea 


J NOT GUILTY. Defendant 4 dix harged 


Th heme a (indineg/ verd of 
tes Ni Lx ,Gunry, 19 counts 1 to 7 incl. 
taf the offeme(s) of violating T-21, U.S.Code, Secs.841(e 
emoimcs \ (1) and 846; T-15,  .o.Gode Sec, 2, in that on or about and between 
JUDGMENT Dec, 6, 1974 and Jan. 175, both dates being approximate and 

did knowingly and wilfully , 


Defendant has heen Con 


inclusive, the defendant, another, 
conspire distribute various quantities of cocaine, a Schedule IL 
narcotic drug controlled substance and dia distribute varloug'* 
quantities of cocaine 
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to 


yormed tecause fo sufficient Cause to Khe contrary ° 


t 4? 14 not be prin 
ad convicted and ordered that. The defendant & 


jhiiadeni guilty «@ charged @ 


wa authored “o presentative fot inp nerenen| for a perod af eves 
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run concurrently as to e 
ion of sentence 


2 years to 
term of 5 years. Execut 


SENTENCE a 

oR and special parote 
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revera side of this judgment bc imposed The Court jacy change the conditions of probation, reduce or extend the period of probation, and at 
OF any furs he probation peaod of within a maarnun probation ps riod of five years permitted by law, may issue a warrant and revoke 
PROBATION probalics (uta vivlation occuring durag the probation period, rf 
SS eee Winendmnuetoeenton 
The court orders commitment tp the custacy of che Attorney General and recommends, 
Ht is ordered that the Clerk deliver 
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COMMITMENT a certified “ony ° s pudgme 
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DATION shal of otter qualitied officer. 
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APPEARANCE 
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iy Dipretmed * . 


PRELIMINARY Date ane ; 
EXAMINATION 4 Held fors, i 
OR REMOVAL < Scheduled : da District GJ, : ma 
HEARING Date he ee Sd 
Held 1 Held to Answer co.’ District Gauis’ ° 
— Cy itereniog Pats 1 ROAR ECG EES ey oct 
Ls Not Waived Indictment “oh: WARS "eee tae 
rede he ie CA 
4 COMPLAINT toa? barei en tnt 
o Magistrate's Initials ‘ pis a tae : 
£ emer — neti et ee an cen nat A RS OMIT — “ 
ee Ee a 
OFFENSE ie et ret 
£ aie {tn Complaint) outa ios. a ee ‘i 
et awe ie ceil ay a Se sche Se 
ay f # Show fast names and suffix numbers of other cefendants on same indictment information 7 % 
oe BURGOS, CARLOS (1 oS oes 
it = DATE URGOS, CARLOS (1: J sageercincs —_—— 


Before Neaher, J - Indictment filed - Bench Warrant’. “a 


Ordered and issued. eo Bogaes| i Was 
Before NEAHER, J - case called - deft present. with-atty:+ * }.- 


fe a 
+) ie eft waives reading of the indictment - court orders the» "<p> 4 3: Hl 
<h. deft to turn over passport to custody of AUSA Johnson-coprt [| A 
Pe ig enters plea of not guilty on behalf of deft - bail:$10,000 44) tn) 3h, '4 
+ me surety or 10% cash - case adjd to Oct. 28, 1975 for atatus * at 
i $:10-22-75 BDO SERLFFMAN, Magistrate - Order for acceptance of cash $i2]<f. al 
5, bail filed. oe gj 

10/23 15 Bench warrant retd and filed- executedr Poe oe | 
4110/24/75, Notice of readiness for trial filed ’ 


10-28-7$ Before CATOGGIO, MAG. case calied- AUSA APPLEBY present. DC 
Davidian and deft present. D.C. waived reading of the indi 
| Pleading noy guilty to indictment. Case adj. to Novewher 3 


RF 1975 At 10:00 AM for all motions before Judge Neaher. 
*\40/28/5 | Before NEAHER,J.- Case called- deft presat without counsel - 


‘deft signs financial affidavit-case adjd to 11/3/75 at 10:0 
| A.M. for all purposes . 
23-75. Financial affidavit filed 


Copy of letter filed from Judge Neaher a oy eb 
A to be 


~< 


BO Bes Brian Rappaport as counsel for the deft. 
AT | executed by counsel. 


HWA EN SECTION 6) ANY OCCURRENCE OF FXCi UNABLE 


a, Eee = S55. Landon ’ 


2 i ips va 
V. EXCLUDADEE DELAT © by 


ha, 


DATE, | iV. PROCEEDINGS (continued) eS a Cy aa 
———e a ——— Le ed 
.J1+3-75 | Before Neaher, J - case called - deft Present with a 
. | counsel Steven Harris, Atty Harris admitted to practice | 

' for this proceeding - Notice of Appearance filed - 
| deft waives reading of the indictment - deft to turn 

, over his - ort to U.S. Atty. by today - case adjd 

| to Nov. 24, 1975 for status report. 


-11-3-75 Notice of Appearance filed (for this a pearance) by : | ? 
: Stdven Harris, 302 E. 72 St. NYC. 864. 34.06 c ( 
- 11-24-75 | Before NEAHER, J - case called - defts & attys preseht + Gove ae 
~ | moves to amend caption of indictment to read FRANK BYRNES - greate; - 
by | defts move for order of diswissal - decision reserve -, bail eoatcis:  « 
| adjd to Dec. 15, 1975 for status report. Lee 
2/1/75 | Stenographers Transcript dated 11/3/75 filed f 
12/5/75 | Stenographers Transcript dated 11/24/75 filed a 
» 12/15/75 | Before NEAHER,J.- Case called- deft and counsel prevent 
| deft's motion to dismiss- denied- deft moves to - 
| to have bail exonerated-motion granted- case adjd 
a to 4/19/76 at 10:00 A.M. for trial bed 
42/17/75 | By NEAHER,J.- Copy of Order releasing bail filed | 
2-5-76 | 75 M 1634 inserted in CRfile 
4-9476 6 watt (CRE) Ensirted ty O ile | i 
"4*19-76 | Before NEAHER, J - case called - deft & ctty present |- | 4 
fa |adjd to May 3, 1976 for trial. | ae 
5-3-76 | Before NEAHER, J - case called -deft & atty present | 
v4 adjd to May 17, 1976 for trial f i 
5-17-76 | Before NEAHER, J - case called - deft & counsel preyeri; - el 
by | adjd to follow USA vs. Anzalone, etal on the week o | Cao 
ue May 24, 1976. a 
°6-7-76 | Before NEAHER, J - case called - deft not og ate - gouasel : 
ee Robert Rappaport present - case adjd to July 22, 1974 for trial 
& 7/22/76 By NEAHER, J. - Bench warrant érdeedd & issued. | 
, 7/22/76 | Before NEAHER, J. - Case called. Beft Burgos..present with ce k 
Counsel. Deft Byrnes & Counsel not preseat. C,se dj to 4 
- 7/26/76 at 9:30 for suppression hearitig. Case adjd t a 
ae | 9/20/76 at 10:00 a.m. for trial/ | | 
7/26/76 ‘Case called. Deft not presenh, Counsel present - Rapp port. 
te ‘Rappaport moves to vacate Bench Warrant orded on 7/22/76). ae ' 
. on Yotjoy granted. Defts motion to dismiss the indictmenrf. | | 
Ls ‘Pecision reserved, Suppression hearing begun. Supprespion | 
yi tee’ | hearing continued to 9/20/76 at 10:00 a.m, Case add ae 
: to 9/20/76 at 10:00 a.m. for trial. 2 
9/16/76 ‘Stenographers transcript dated 7/26/76 filed. | PA ¥ 
‘9/20/76 Before NEAH ER, J.- Case called. Deft & Counsel pres te) | 
(Case adjd to 9/21/76 at 10:00 a.m.for trial. | t 
} 9/21/76 \Before NEAHER, J. - Case called. Deft & Counsel prese 
a Suppression hearing continued, Hearing continued to Pp/22/76 a 
a | at 10:00 a.m. | | e 
19/22/76 | Before NEAHER, J. - Case called. Deft & Counsel presPnt | 
F | Hearing resu .— G : i hae 
ie Heoeing CoaePededDe£s Testy y Gov AAS ROUAER aap REL ertal| ' 
ate - 4 - _ ~ nae ee ee en ae val meen ge fC) {ab 


Start Cate f cor. Gietal 


inte: ve! i * 
End Dete Laetg 


(per Ger gon tlh 


<S DISTRICT COURT 


#” OOCKET U.S vs 
) Byrnes, Frank 


BURNS, FRANK 


V. EXCLUDABLE-DELA 


PROCEEDINGS (continued) ) ®) E tely b 


(Document No.) 

Before NEAHER, J. - Case called. Deft & Counsel 
present. Trial ordered and begun, Juruors were 
selected ans sworn. Trial continued to 9/27/76 at 


A oe Mester, J - case called - defts & counsel 
present - trial resumed - trial contd to 9-28-76 


9/23/76 
so aa 


9-28-76 
9=28-76 


Stenographers transcript filed dated 9-23-76 


Before Neaher, J - case called - trial resumed - 
trial contd to 9-29-76 


Before NEAHER, J. - Case called. Deft & Counsel presqnt 
Triel resumed, Trial continued to 9/30/76 at 10:00 aim. 
9/30/76 efore NEAHER, J - Case called. Deft & Counsel present. 
rial resumed. Deft moves to dismiss counts 1,2, 3, 
6, and 7 - argued - denied, Trialcontinued to 10/1/76 
at 11:00 a.m. 
10-1-76 |Before NEAHER,J.-Case called-Deft and counsel presen§-Trial 
resumed-Juror #9 excused and replaced by Alt.#1-Court charges 
Jury-Alternate discharged-Marshal sworn-Order of sustenance 
signed-Jury retires to deliberate-Jury returns with erdict of 
guilty on each of counts 1-7-Jury polled-Jury dischayged- 
Deft's motion for Judgment of Acquittal made at conc}usijon 
of deft's case is now denied-Bail cont'd-Trial conclyded- 
Case adjd w/o date for sentence-Deft to surrender pagspgrt to 
U.S. Atty. 


10-1-76 By NEAHER,J.-Order of sustenance filed. 
10/19/76 | Stenographers transcript dated 10/1/76 and 9/30/76 


12-9-76 [Before Neaher, J - case called - deft & counsel Mr. 
poport present - deft sentenced to,2 yrs imprisonment 
Ito run concurrently as to each of the 7 counts and special 
parole term of 5 years - execution of sentence stayed 
pending appeal. Deft advised of his right to appeal - «le k 
directed to file Notice of appeal onbehalf of the deft 
without fee. Financial affidavit filed - bail contd 


9/29/76 


b > 


ile. 


‘ pending —— - deft to report once a week by phone 
to the probation dept. 
12-9-76 |Judgment and commitment filed - certified copies to 
Marshal. 


12-9-76 | Notice of appeal filed, without fee. 
12-9-76 | Docket entries and duplicate of notice mailed to 
the court of appeals 
12/27/76 | Notice of Appeal filed. (by counsel) 
12/27/76 Docket entries and dupliate of Notice of Appeal mailed to the C of 
1-5-77 |Order filed received from the Court of Appeals that 
the record be docketed on or before 1-17-77, in defaplt} of 
which the appeal shall be dismissed forthwith. 
1-5-77 | Stenographer's Transcript dated December 9, 1976 filpd. 


1-14-77 | Stenographers transcript filed dated 9-28-76 
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UNITED STATES DISTRICT COURT 
CRIMINAL DOCKET 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 
-against- Cr .No. 
CARLOS BURGOS and (T, 21, U.S.C, §841 (a) (1) 
FRANK BURNS, and §846 and T. 18, 0.8.0, 
§2) 
Defendants. 
Ee, 
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COUNT ONE 

On or about and between the 6th day of December 1974 
and the 30th day of January 1975, both dates being approximate 
and inclusive, within the Eastern District of New York, the 
defendant CARLOS BURGOS, the defendant FRANK BURNS and David 
Dait, herein named as a co-conspirator but not as a defendant, 
did knowingly and wilfully conspire to distribute various 
quantities of cocaine, 4 Schedule II narcotic drug controlled 
substance, in violation of Title 21, Section 841(a) (i), United 
States Code. (Title 21, United States Code, Section 846). 

In furtherance of the said unlawful conspiracy and 
for the purpose of effecting the objectives thereof, the de- 
fendants CARLOS BURGOS, FRANK BURNS and co-conspirator David 
Dait, committed the following: 

OvVERT ACES 

1. On or about December 26, 1974 the defendants 
CARLOS BURGOS, FRANK BURNS and co-conspirator David Dait had 
a meeting in Queens, New York. 

2. On or about January 10, 1975 the defendants 
CARLOS BURGOS, FRANK BURNS and co-conspirator David Dait had 


a meeting in Queens, New York. 


Before I spell out what the Government must 
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COUNT TWO 
On or about the 26th day of 
the Eastern District of New York, the 
BURGOS and FRANK BURNS, did knowingly 
possess with intent to distribute approximately; 


of cocaine hydrochloride, Schedule II narcotic drug con- 


On or 
the Eastern Di 
BURGOS and FRANK BURNS, 


tribute approximately two (2) 


the Eastern District 

and FRANK BURNS, did knowingly 
intent to distribute approximately 
hydrochloride, a Schedule 


(Title 


States 


COUNT FIVE 
On or about the 10th day of January 1975, within 


the Eastern District of New York, the defendants CARLOS BURGOS 


and FRANK BURNS, did knowingly and intentionally distribute 


approximately two (2) ounces of cocaine hydrochloride, a 
Schedule II narcotic drug controlled substance. (Title 21, 
United States Code, §841(a)(1) and Title 18, United States 


Code, §2). 
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ana fair consideration of all the evidence you can 
candidly and honestly say you do have an abiding 


conviction of the defendant's guilt such a conviction 


as you would be willing to act upon in important 


and weighty matters, in the personal affairs of your 


own life, then you have no reasonable doubt, and 
under such circumstances it is your duty to convict. 
One final word on this subject, reasonable 
aoubtdoes not mean 4 positive certainty or beyond all 
possible doubt. If that was the rule few persons 
however guilty they might be would be convicted. 
Tt is practically impossible for a person to be 25> 
solutely and completely convinced of any controversial 


fact which by its nature is not susceptible to 


The law in a criminal case is that it is 


sufficient if the guilt of 4 defendant is established 
eyond a reasonable doubt, not beyond all possible 
doubt. 

Before I turn to the charges against the 


defendants I wish to repeat a caution which I gave yo 


during the trial. And that is that the guilty plea 


entered by David Dait, to which he testified “i 


while on the stand is no evidence whatever of the 
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guilt of either defendant on trial and you must not 
permit Dait's plea of guilty to enter into your 
Geliberations at any time reoarding the question of 
the quilt of these defendants. 

Now, let us turn to the charoes contained 
in the indictment which I will acain read to you. 
The Grand Jury charoes in count 1 that on or about 
the 26th day of Decerber, 1974, and the 30th day of 
ganuary, 1975, both dates heing anproximate and in- 


conclusive, within the Eastern District of New York 


a 
~ 


the defendant, Carlos Buraqos, the defendant, Frank 
Byrnes,and David Dait, herein named as a co-conspirator 


but not as a defendant, did knowingly and willfullv 


conspire to distribute various quantities of cocaine, 


a Schedule 2? narcotic drua controlled substance, in 
violation of Title 21, Section 841 (a-1), United States 
Code, and “itle 21 United States Code, Section 846. 

In further reference of the said unlawful 
conspiracies and for the purpose of effecting the 
objectives thereof, the defendants, Carlos Burgos, 
Frank Byrnes and co-consnirator, David Dait committed 


the following overt acts: 


One, on or about December 26, 1974 the 


defendant, Carlos Burgos, Frank Byrnes and 
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co-conspirator, David Dait had a meeting in Queens, 
New York. 


Then follows a series of what are known as 


| 
| 
substantive counts or charges. Now these are counts | 
APES remap Simies eee VP. Peo pat oe | 
Now; 2) ‘eGount (2; count 4) ‘and count: 6 alt 
charge the defendants on trial, Carlos Burgos and 
Frank Byrnes with knowingly and intentionally posses- 
sing approximately two ounces of cocaine hydrochoride} 
each on three different dates. Count 2, the posses- 
sion is alleged to have occurred on December 26. 
Count 4, the possession is alleged to have 
occurred on January 10, 1975, and count 6 the posses-— 


sion is alleged to have occurred on January 30, 1975. | 


Ali-an vViciation ot Title 21, U.S. Code Section 34) 


{(A=1) and Title 18,-U.S. Code Section 2. 

Now we turn to counts 3, count 5, and count 7. 
Each of those counts charge the separate substantive 
offense of knowingly and intentionally distributing 
two ounces of cocaine hydrochloride each on three 
separate dates. The three separate dates being 
those previously referred to in the counts dealing 
with possession, namely December 26, January 10 and 
January 30, the last three dates being in 1975. 


I will summarize the indictment in that way, 
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because I believe that the mere repetition of words 
over and over again are more apt to be confusing | 


than enlightening. Now, in summary you will note 
first, that the defendants on trial have been charged 
in count one with conspiring with David Dait as a 
co-conspirator to distribute cocaine in violation 

of a federal law known as the Drug Abuse Prevention 


and Control Act. 


——— 


Count 1 alleges that this conspiracy took 
place during the period between the sixth day of 
December 1974 and the thirtieth day of January, 1975 ,1 
} 


both dates being approximate an@ inclusive and I 


by the evidence beyond a reasonable doubt that a 
conspiracy was formed, the dates in or about the time| 
in question; exact dates are not required to be 
proved by the Government. 

Second, the defendants on trial are charged in 
count 2, 4, and 6, with possessing quantities of 
cocaine hydrochloride with intent to distribute, 
also in violation of the same federal drug act. 

As I pointed out they are alleged to have done so 


on three different Gates. Namely, December 26, 1974 


and January 10 and 40 in 1975. 
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Third, both defendants on trial are charged in| 


| count 3, 5, and 7, with distributing quantities of 


cocaine hydrochloride, also in violation of the same 


| | | 


federal drug act. This is alleged to have been done 


on that same three dates I mentioned; namely, 


7 . “ : 
December 26, 1974 and January 10 and 30, 1975. 
8 | 
Now the congressional purposes expressed in 
| 
: 9 |] — -) : fad 1] 
\| the Federal Drug Act was to exercise federal control 
j 
10 |} ; ee a. ce ; 
\ in order to prevent traffic in, or improper use of 
11 | 
i } 3 ‘ e “< ‘ 
i drugs having a substantial and detrimental effect on 
12 || en ee - Ps c . | 
i the health and general welfare of the american people, 
13 | _ a | | 
Criminal penalties of fine or imprisonment or | 
. } 
| | 
14 || 
both are provide for violations of the act. The 
ij provisions upon which the charges in this indictment dre 
i} | 
16 || : Fyaieent ee ale ; — : eZ } 
| based read in pertinent part as follows, and I refer | 
| 
17 H Cr —— Qf \ , : + ‘ 33 | 
l} to Section 841 (A-1) which I mentioned in reading ; 
i] | Af 
“ 18 | E as ae a es : \ 
| the indictment and that section states: 
i 
i 
19 || " } " et ee } . 
It shall be unlawful for any person knowingly 
20 | : ? : : , 
| or intentionally to distribute or dispense or pos-~ 
| 
21 oe. ; a t lida 
sess with intent to distribute or dispense a controies 
22 || ‘is “4 : . s : 
substance." And Section 846 of the same law provides 


| that any person who conspires to commit any offense 


- defined in this sub-chapter is punishable by impri- 


™ 
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sonment or fine or both. 
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2 | Before I spell out what the Government must 
| 
2 i . ‘ ; : | 
\ prove in order to establish violations of the fore- | 
4 jj : ee 
i} going statute bevond a reasonable doubt, there are cer- 


if 
! 
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5 | : ; : 
tain terms in those statutes which require explanatiol. 
| 


Section 841 requires that the distribution or | 


| 
fe os ‘ t ‘ 
\| possession be done knowingly or intentionally. The 
-* i! 
i aie om or 
8 i} purpose of the word “knowingly”, 1s to ensure that 
| : | 
. 9 \ | 
ee. no one shall be convicted for an act done because Of | 
{ 
\| 
1} 
10 || mistake or accident or any other innocent reason. 
| 
11 i . 4 ‘ « * * . 
l} An act is done knowingly if it 1s done volun- 
\| 
\ 
12 | tarily and intentionally mh - tn Antti : 
2 | -arily and intentionally. Phat is déiiberately 72 
i| 
} 
13 | disregard of the law. A transaction is not inten- | 
i| 
: 1A | 
» 14 |) tional unless it is knowing, so the two words Kknow- | 
15 || ingly or intentionally may be considered together. 
16 | 7 " ete: : 2 : " 
iI The words, with intent to distribute . 
\ 
( 7 | +™ NOS + ++ 3 i el 3. } 
\ simply mean that the person understands that the nar- 
. 18 


cotics are not for his own personal use but are in- 


tended to be sold, delivered, transferred or made 


20 || available to somebody else. The word, "possess" as | 

ai | used in the statute is understood in law to describe 

| 
; | 
ec 22 two types of possession, actual possession or con- 
: 23 structive possession. | 
: 24 | Actual possession means that a defendant 

25 | knowingly has personal, manual or physical control of 
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drugs, has them in his hand, in his pocket or where- 
ever, but they are in his manual, physical control. 
Constructive possession means that although the drugs 
are in the physical possession of another person, 
a defendant knowingly has the power to exercise 


control over them or their distribution. That is to 


Finally, a word about the term, "controlled 
substance", appearing in the statute. Those terms 
are used because the law applies to a broad range of 
narcotic drugs and substances which have d@ruq-like 
effects. The cocaine hydrochloride referred to 
in the indictment commonly known as cocaine, for 
short, is a narcotic controlled substance covered by 
the statute. 

I will first turn to those counts which charge 
the defendants with having possessed cocaine with in- 
tent to distribute it. Those counts are 2; 4, and 
6, which name both defendants on trial. 

Before a defendant may be convicted on any 
possession count, the Government must establish 
beyond a reasonable coubt, the following essential 


elements: 


" 
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One, that on or about the date mentioned the 


defendant possessed with intent to distribute a 


7 


quantity of cocaine specified 


Two, that he did so knowingly or intentionally. 


the evidence bearing on the 


foregoing element, there are two points you should 


keep in mind: First, the Government does not claim 

it has direct proof that the defendant, Byrnes, 

persc lly had possession of tl} cocaine i will 

explain to you later what we mean by direct evid 

as distinguished from circumstantial evidence. 
Rather, the Government claims that the cocaine 

came into the physical possession of Burgos, who 


it to Dait who sold it to the undercover 
agent, Detective Sierra, but that there is circun- 
Stantial evidence that Byrnes was the source or had 
the power to bring about the distribution and sale of 
the narcotics or otherwise exercise control over them. 
Now you understand I am simply paraphrasing 
what the Government claims in this case. I have not 
stated any evidence or implied to you, you understand, 


that these are the facts because these are the facts 


Ww 
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you must attempt to find from the evidence beyond 
a reasonable doubt. 

Now, the second point you should keep in mind 
is this: Where two or more persons are charged with 
the commission of a substantive crime, that is pos- 
session or distribution, and we distinguish substan- 
tive crimes from conspiracy, that is the reason I 


use that word, where two or more are charged, the 


This is so because under Section 2 of 


Title 18, U.S. Code referred to in the indictment 
which I mentioned, every person who willfully 
participates in the commission of a crime may be 


found to be guilty of that offense. 

Section 2 reads, “Whoever commits an offense 
against the United States or aids, abets, counsels, 
commands, induces or procures its commission is 
punishable as a principal. Whoever willfully 
causes an act to be done which if directly per- 
formed by him or another would be an offense 
against the United States, punishable as a prin- 


cipal.” 
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Under this statute it is not even necessary 


that the aider or abettor be present at the actual 
commission of the offense. I caution you, however, 
that mere pr¢ ce 1 auiity x on the part 
of a person would not suffice to make } ain aider 
and abettor. You must be convinced beyond a reason- 
able doubt that he \ knc j sing something to 
assist in cc tting the <i ‘ 

To determine whe r a def int on trial here 
aided a1 abet ti th sommi ion of an off , namel 
either the 1 session or ti tribution of cocain 

1 a yourself ti e qui ic 
Did he associate h elf it the venture; 
Did he partici; rte iY eyr i i rie Jishe to 
bring at Did seek by hi ction to e it 
succeed? 
If he did, then he is an aider and abettor. 
Accordingly, you mi find the defendant Byrnes guilty 


cocaine with intent to distribute it or distributing 
it, if you find from the evidence beyond a reasonable 
doubt that Burgos committed the offense of possessing 
and distributing the cocaine and that the defendant 


Byrnes aided and abetted him. 
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of the Drug Act which I have read to you. In that 


count, to repeat, it is alleqed that the defendants 


together conspired with the co-conspirator Dait during 
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‘ A conspiracy to commit a crime is an entirely | 
i ' 
: 5 i ii } - vw 
is separate and distinct offense from the substantive | 
6 } ira-| 
‘ ‘ crime or crimes which are th biect of the conspira~} 
i 
nm |l . ae 
: cy anda tnose tne { S¢ LON and Gistriputcior 
- il 
° | count Wwhiic! r a : t l ned to you. 
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9 || A conspiracy imply a combir nm, agree- | 
fi | 
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ib and Ke | 4 thy other in the furtherance ef the 
17 i| part CY } t + isiness ever 4 1e was not Drese nt. 
i| 
: 1S | Bear in mind , however, that mere association | 
ti 
19 | : oe ! 
a of a defendant in alleged conspirator dos not | 
it 
lj 
or i} : ; ; : : : es : 
7 establish his participation in a conspiracy, nor is 
ti a 
i| 
9 i] y 
ti ’ i ’ eee t At eka ae 
21 || knowledge with participation sufricient. In order 
| t 
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° | 
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to convict either defendant on 1, the governmen 
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t proof beyond a reasonabie doubt the following 


essential elements: 


the conspiracy charged 


One, the existence o 
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1 Charge of the Court 
ee with David Dait, then you must acquit them, since 
\ 3 | a person cannot conspire with himself. 
bh : 4 | With the foregoing instructions in mind, let 
5 us now turn to the evidence bearing upon the charges 
: : 6 in the indictment. By evidence, I mean cf course 
\ 
. ie all the testimony you have heard, except that which 
8 | I have instructed you to disregard, whether brought 
¥ 9 | out on direct examination or on cross examination, 
10 | all the exhibits admitced into evidence regardless 
| 
11 | of who introduced them and all stipulations of fact. 
12 || As to the latter, the parties through counsel have 
| “ 
13 | stipulated that if a government chemist had been 
14 | called as a witness at this trial, he would have 
15 testified that he analyzed the white powder in plasti¢ 
: 16 || containers received in evidence as Government's | 
: _) Exhibits 2, 3 and 5 as cocaine hydrochloride. | , 
: 18 | This is not to say that the defendants admit 
19 any knowledge or participation in respect of such 
| 
20 | cocaine, on the contrary, they flatly deny it. 
2i | Even though there is no dispute about the 
: 22 | : nature of the exhibits I have mentioned,your function 
: 23 as judges of the facts requires you to find beyond a : 
ud reasonable doubt that the substance is, in face,  Co- 


caine hydrochloride. 
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1 Charge of the Court 
: 2 If you should so find, then I instruct you as 
ef 3 a matter of law it would fulfill the requirement of | 
4 a narcotics controlled substance as specified in | 
Be i 
the Drug Act. | 
! 
. 6 Since counsel for the government and the 
# defendants last evening reviewed in detail the e | 
8 || dence in this case and emphasised their respective | " 
9 contentions, I do not intend to add my own version. | 
: 10 I believe that you have heard enough, that this case | 
| : al 
il has not been all that long and that you have as good | 
12 \ a recollection as any jury would have to assist you | 
| 
| | 
13 | in focusing upon the issues of fact you will have to | 
14 \| decide. ‘ 
“ 1} 
15 || ae a 
“ As i indicated earlier in the charge, a defendy 
| | 
16 | ant may be proven guilty by either direct or circum- | 
{ 
; | 
| ‘ . . . . . 
7 stantial evidence. Direct evidence is the testimony! 
. | 
‘ | | 
18 of one who asserts full knowledge of a fact. That 
z { 
19 which came to him by virtue of his senses, such as | 
20 an eye witness. 
Dy . . . . * 
21 Circumstantial evidence 15s proof of a chain of 
22 facts and circumstances sndicating the guilt or inno- 


24 mean those which are established in terms of common 


25 experience. Facts from which one may logically infer| 


z cents of a defendant. By circumstantial facts, we 


Se 2 Vee Sha FAraAman 


| 
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oy 

\| 

¢ 9 | the existence of other facts. AS an example of what 
! | 

3 || I mean, suppose you are on vacation and someone takes 

i} 
i] 
| } 


as 


‘ 4 you for a boat ride and says there are a lot of’ islands 


| 
| 
: - out there that had never been visited before and you 
| 


were brought up on the shore of one anc 


4 


you take a 


~] 


| 
| 
| 
5 : , 
\\ short walk on the beach and you find a watch in the 
| 


. 
. =n tia) ‘ * bos ue 
g sana. Well, you. Ould i] that your| 
1| 
i] ae 
| Y a Al eae so Anise & 14 4 see ss + 2.5) 
. 9 | guide had been in error becaus would immediate:y| 
| 
i} 
i| 
i fb = 
10 | conclude that t! mresence of a watch in the sand 
il 
i} 
ee a At px “ee he ; } * } amo 
11 | would have indicat that human being had been 
hor } ‘wet ale 4 + a 7} T tno the ; 
] THecre Soil BB I GS That a nat be Ly ise | 
¥3 ex snce of a fact from anotner facc. 
3 + - q In 3 + a es - Ar 
< 14 You understa a ae ed be a conbina- 
| 
. ‘ ~ + anr - Pri ecg ee Die ae “ } 
+F tion Of GIirecu arc antial evidence. You saw | 
“ ' 
16 the watch in the sand. You had told by the guide 
} « aS 


: | , oa ~ 7 h 4} yt 
17 | prev is i Gd islands bul che very 
| 
| 
| ner ACaA c ad -} rato} Tan) - AY oT 4 + 
- 18 || presence of tne watch would bring to your ina the 


: ne ee a3 “, KWoaD Sc } + a 
fact that there must have been 4 Pp who could 


99 fantastic and think that perhaps some wild animal 


| fish had a watch in its stomach that somebody droppe 


to 
= 


| 

| 
23 | had gone down to the shore and caught a fish and the 
a 25 over from a tour boat. But you do not indulge in 


| 


13 


14 


23 


| 
| 


oO THenM CO anecO cau, Gs yu yee Yee? 


| 
Charge of the Court 481 | 
| 


those fantasies and common sense, 


comes to mind that there had been someone there who 


lost his watch. 
Now, the law makes no distinction between the 
weight to be given to either direct or eivocauten til | 


evidence. Circumstantial evidence if believed is of 


no less value then direct evidence. In either case 
| 
you must be convinced beyond a reasonable doubt of the 
guilt of a defendant. 
In this case, as I said, the government relies 
upon both direct and circumstantial evidence. Whethex 


a defendant knowingly and intentionally participated 


in the claimed conspiracy presents an issue of fact. 
Clearly, this concerns what is in one's mind. Medical 
science has not yet devised a instrument where we can 
go back to the time of the occurrence of events and | 


determine what then was a person's intent or knowledga. 


These may cnly be determined from one's acts, 


his conduct and surrounding circumstances and such 
inferences which may reasonably be drawn therefrom. 
If you find circumstances of secrecy, intrigue or 
attempts to conceal the true nature of the transaction, 
these may be considered by you as circumstantial evi- 


dence of criminal intent. 


Wes sit we 
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Charge of the Court 


bho 


Proof of motive is not a necessary element of 


| the crime which th 


ray} 


> defendants are charged with. 

| * . . 

| Proof of motive does not establish guilt, nor does 
| 

| 


want of proof of motive establish that a defendant is 


. innocent. 


7 : ; ; ; 
If the guilt of a defendant is shown beyond a 
=f ae 
5 | aAacaAnahilia Try + + + : ate 4 ; 
reasonable doubt, it is immaterial what the motive 
. 9 || ; ‘ 
of a crime may be or whether any motive may be shown, | 
! 
10 | Pela a een dae HM NLA Ravel eo . : . 
i but the presence or absence of a motive is a circum- | 
11 || Pa LN og HO REG gS ones . 
i} stance which you may consider as bearing on the in- 1 
12 | " | 
tent of a defendant. 
13 |] : ole rae Pie nee : 
i| I have not adverted to the evidence in this 
case as I have said, because of the extended discus- 
} ' 
15 | ey ; ¥ ‘ 
sion by counsel in their summations. All evidence, ys 
16 |} a “ Soi ‘ , ‘ j 
whether or not they or I have referred to it, is 
{ 
5; 17 || . i 5 ‘ oy 4 
important and must be considered by you. 


As I have told you a number of times, it is 
your recollection and yours alone that governs and 

that whatever counsel, either for the Government or 
Hi for the defense, have sai 


1 about it or which I may 


have said about it is not to be taken by you in Vieu 


23 || : 
4 of your own recollection. 


24 . oe ; 
Always it is your recollection and yours 


25 ; : ‘ 
alone that governs and you must unhesitatingly reject 
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1 
Charge of the Court 
2 : ae 
any statement as to a fact which has been made which 
3 : 
does not accord with your own recollection. 
4} ; 
It musc be apparent to you that the versions 
5 | 
of the Government and the defense as to what the evi- 
dence has shown, what inferences may be drawn from the} 
7 iti 
evidence are in sharp divergence and that critical 
8 | oe 
issues of fact and credibility are raised. 
9 ee 
You are called upon to decide fact issues hereJ 
10 i] a) 9 a igri Pat * yen, J a ee de 
i How do you decide that? Now, I think you understangq 
! 
11 |! ae as : 
| where at the start of the trial I suggested it would 
12 || Rage 2 | 
be desirable and important for you not only to listen 
| 
13 \ } - : a 
but to look at the witnesses as they testify. Your 
14 | peer 
| determination of the issue of credibility very laryely 
15 | 
D | ‘ : - a 
i must depend upon the impression that a witness made 
16 |) ; ‘ ‘ ae 
i| upon you as to whether or not he was telling the 
| : 
| = 
: 17 || a 
truth or giving you an accurate version of what oc- 
i 18 me 
curred. 
19 | ne ena : : 
i| I often say to jurors when you walk in the 
20 ee iealge | ! : : : Aes 
| door of the courtroom, sit in the jury box during 
21 : 2 ? ? ; 
f trial and later on when you are deliberating in the 
22 eres 
. jury room you have your common sense, your good 
5 23 | 7ud - 4 re rienc mth ¥v 
judgment, and your experience with you. 
24 You decide whether or not a witness was 
25 straight-forward and truthful. Whether he attempted 


Charge of the Court 
to conceal anything. Whether he has a motive to 
testify falsely, wi is any reason why he 
might color his testimony. 
In other words what you try to do to use the 


vernacular, is to size a person up, just as you would 


do as I have said before in any important matter wher 
you were undertaking to determine whether or not 4 


person is truthful, candid 


In passing upon the credibility of a4 ss you 
oF contra 
dictions as to materi matters in his own testimony, 
or any conflict with that of another witness. 
A witness, howeve nay be inaccurate, 


dictory or even untruthful in some respects 


be entirely credible in the essence of his testi 


: : eG | 
The timate astion for you to decide in pas 


sing upon credibility is did the witness tell’ the 
truth before you, as to essential matters. Aside 
from the general considerations I have just mentioned 
regarding tne effect of the testimony of a witness, 


there are some special instructions which apply here 


to David Dait. 


As you are aware, the Government contends that 


through his testimony, it has in addition to 


bipatninee meng ty: Hb ee atom ese eS SS 


Charge of the Court 
circumstantial evidence offered direct proof of the 
conspiracy. Government counsel referred to him as 


the inside man. Dait is named in fact in count 1 as 


a co-conspirator By his own admissions on the stand 


he must be regarde s accomplice in the offenses 


with which the defendants trial are charged. 


Accomplice is one who willingly associéz 


himself with the commission of ; Crime. In making 


that statement, however onish you that that is 
not to be taken as any implie 1dmission that a crime 
crime occurred 


involved beyond 


understand 
The law S : hibit the use of accomplices 
whether you approve or disapprove of their use 
to enter into your consideration of the case... 

In certain types of crime the Government of 
necessity is frequently compelled to rely on the 
testimony of accomplices. Otherwise it would he 
difficult to detect or prosecute some wrongdoers and 


this is particulary true in conspiracy cases. Often 


it has no choice in the matter. It must take witnesses 


to the transactions as they are. 


Charge of the Court 
There is no requirement in 
that the testimony of 
A conviction may rest 
timony of such a witness if it is 
However, the testimony of such a 
viewed 


with great cat 


2 


person 


rosecuted 


in more lenient treatment? 
If you find his testimony was deliberate 
untruthful, you should unhesitatingly reject 


On the other hand, if upon a cautious 


careful examination you are satisfied that he 


a truthful version of essential events beyond a rea- 


sonable doubt, there is no reason why you should not 


accept it. 


Charge of the Court 


One more instruction with respect to witnesses. 


*"s witnesses here, 


David Dait were police officers does not 


sntitle their testim any greater weight or 
' 


consideration than - accorded to any other witness | 


in the case. 


You will evaluate their credibility the sa 


way you do with y other witness If you find that 


= * m+ = 5 4 } ; * ~ Ps rc TAMoO 
any witness, and at i es » Government 


defense, testified 


you have 


witness in its entire 


Now, the law permits, t does n require a 
defendant restify i is own behalf. The defen- 
dants here on trial have the witness stand. 


Obviously, each defendant has deep 


in the result of his prosecution. Interest creates 


a motive for false testimony. In appraising a 
defendant's credibility you may take that fact into 
conSideration. 

However, it by no means follows that simply 


because a person has a vital interest in the end 


Charge of the Court 


result, that he is not capable of 


candid and straight-forward story. 


It is for you to decide to what 


colored 


‘rial ’ the 


attorneys, at various 
g ve st 


other 


degree of 


structions F it succeeds, you 


guilty. 

The case of each defendant on trial must be 
considered separately as if he alone was on trial 
and with respect to each separate count of the 


indictment. Thus, there are various possible ver- 


dicts. 


You may find each defendant not guilty; you 


Charge 


decide the case solely and on] 
In the event of a conviction, the duty 
posing sentence rests ¢s , with the Court. 


In your deliberations, each juror is entitled 


serious 
to the public 
on trial. 


Under your oath as jurors, you must decide 


fear or favor and solely, 4S I have 


‘ 


in accordance with the evidence 


who 


marshall 


she 


jh 


throu 
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2 You will have paper and pencils in there and 
3 we will produce the particular exhibit for your in- 
4 spection. Similarly, if in the course of your discus 
5 sion of any particular testimeny, a question should a- 
6 rise which necessitates perhaps your refreshing your 
7 recollection by having testimony read back, I suggest 
- 8 that you ask for something of a specific nature and 
if 9 | avoid asking for the whole testimony of the witnesses 
10 | to be read back, because the whole purpose of this is 
| to have the jury determine this. 
12 | As I have said, you have been sitting here for | 
13 || four days. You have heard and viewed the witnesses. | 
M4 | You have formed impressions, but it is possible that | 
i} 
15 in the course of your deliberations, and it is per- 
is | fectly understandable and proper, that questions shoul 
: 17 come up and when these questions come up for resolu- @ 
> 18 | tion of testimony, that is the time to ask for 1= SO 
19 you can clear that matter up and go on to something : 
else and not wait around for the whole rehash of 
21 | testimony or a whole bundle of exhibits. 
5 ee Now, I am going to excuse you for a couple of 
3 23 | minutes in order te give counsel an opportunity to 
* 24 | 


let me know whether I have misspoken anything in my 


vacnlt af hic eanvarcatian wit . Dait contacted 
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Charge of the Court 
charge or ommitted anything which I ought to have in- 
structed you upon, and after that we will send word 
either to have you come out or to begin your delibera 
tions. 

Now, at this point there is one alternate jur- 
or I must excuse because only twelve of you may de- 
liberate on the case. Do you have some belongings in 
the jury room? 

ALTERNATE JUROR: Yes. 

THE COURT: Why don't you go into the jury 
room and get your card and report downstairs. 


This is always a sad parting, I know, but you 


have served your function very well and as it turned 


out we did require one alternate here, so you should 


not consider yourself useless. You are like a good 


spare tire at midnight on a dark road. Thank you 


very much. 
ALTERNATE JUROR: Thank you, Juage. 
(Alternate Juror is excused) 

THE COURT: As soon as the alternate juror re- 
moves the belongings, you may go to the jury room and 
as I say, there will be pencil and paper there and I 
will give the original and the clerk will give the 


original and twelve copies, really, I guess, original 


~ 


20 


as 


tanathly: tan ahaaly an Giarra’a naar hunt aetually 


Charge of the Court 
and eleven will do here, aithough maybe the foreman 
might want one to write on in the first instance. 
You may go into the jury room and the standard method 
of procedure, as I have said, is to communicate throu h 
counsel. 

In view of the hour here I am going to ask the 
clerk to pass menus around and with the suggestion 
that since it is a rainy day, you might rather have 
your lunch in the jury room and you can order bever- 
ages and sandwiches and we will take care of that 
also. You can show your preferences and the marshall 
will arrange to take care of that. 

(Whereupon the clerk swore in the marshall) 

You may let them go back for a few minutes 
while I give counsel a chance to comment on the 
charge. 

MR. DAVIDIAN: I think the charge was very 
good, Your Honor. 

MR. RAPPAPORT: No exception to ie ae 

MR. CARTER: No exception. | 

THE COURT: I am overwhelmed. 

MR. DAVIDIAN: I think you covered the point 


very fully and carefully. 


THE COURT: Well, you can tell the marshall 


Aceardinoly a few minutes after 32:00 nm... Sierra ar- 


Charge of the Court 


i ‘ 
| 


4% 2 to let them go ahead and, did you get copies of that? 
3 MR. RAPPAPORT: No, sir. May we have it? 
4 THE COURT: I will give it to you. 
5 (Time noted 11:00) 
é 8 THE CLERK: I have the exhibits. 
. 7 THE COURT: We had better get that on the 
: 8 | table. Don t you Have one exhibit, Defendant's Exhib4t? 
9 MR. DAVIDIAN: I have one exhibit which is a 
10 | carbon copy. 
11 MR. RAPPAPORT: I think inside here I have a 
12 picture but I also have a problem. On the train, my 
13 | little button came off and I can't get into my . 
14 | case. 
15 | THE COURT: Mr. Carter and Mr. Rappaport. | 
16 | MR. RAPPAPORT: That is a problem, Your dance | 
: W THE COURT: We have a note. 
: 18 | MR. RAPPAPORT: That is a problem, Your Honor. 
ad THE COURT: Are you aware of its contents? 
20 | MR. RAPPAPORT: We have that as an exhibit, 
21 not offered in evidence, Your Honor and I may be . 
22 wrong but it was my understanding in your conversa~ 
i 23 : £ion ‘that this was not something that I could bring 
24 before the jury. That is what I ord. 


25 MR. CARTER: That is not in evidence. 
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Charge of the Court 


MR. RAPPAPORT: it is not in evidence, no 
Your Honor. 
THE COURT: I think I have made a ruling on 


it and that is why I submit it in evidence. 


endorse on this note that the passport is not in 
evidence and may not be considered by you,if I write 
that on the note will that be acceptable? 
MR. CARTER: That would be acceptable to me. 
MR. RAPPAPORT: It wouldn't be acceptabie to m 


THE COURT: Let me ask you this, if I simply 


No sir, because Your Honor I was under the impression 


= 


as a result of our discussion that I could not bring 
that in and so that is why £ want te do over the 
initial now unless I was under a misconception at 
that time Your Honor. 

No siz, it was my intention and I wanted to 
offer it as evidence at that time and I thought as 
a result of our discussions that I could not write 
that into evidence because that would be no more 


support of the situation because he could have been 


why pursuant -- 
MR. CARTER: The fact remains, the passport 


is not in evidence and may not be conceived. 


} 
| 
out of the country in any way which was the reason 


— 
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1 Charge of the Court 
yo 4 
2 | THE COURT: My recollection as we discussed 
; ; 
3 what probative value it had, we concluded it had 
{ 4 Wii. 
rp | 
° MR. RAPPAPORT: You didn't let me in, and 
° 6 I thought I couldn't bring it in. 
: THE COURT: ‘They have his testimony. 
e | 
. MR. RAPPAPORT: Would the Government stipulate 
: C 
ae to have it in evidence? 
10 | me) OnwpdD "yl nN > - 
MR. CARTER: Absolutely not. 
a THE COURT: I don't know why they have such 
I} 
le consuming interest in it. 
sum MR. RAPPAPORT: I know why, Your Honor. I 
| 
| have no doubt in my mind and I would be very dis- 
a 
ae appointed they want to know whether he lied and 
r Y 
16 | whether he ever was to Peru or not and that is 
" 1 : 
: what I told them I would try to get them. I felt 
. 18 || 
I was precluded. 
1 
I MR. CARTER: Your Honor's ruling reached exact 
20 | ly that point when you had concluded that was the 
2 | very reason it wasn't admitted into evidence and for 
22 that, should not consider it eas proof of anything. 
| 23 2 RT: ? 5 ij 
MR. RAPPAPORT: Your Honor, they are entitled 
? 24 to in my conception certainly the jury is entitled to 
25 


listen to any evidence. If they could listen to the 


oy 


| Charge of the Court sel 


naked assertion of a co-conspirator not commenting 


on what he said. Certainly I think six, the document | 


is a document provided by the United States Govern- 


i 
5 | = ; 
ment that for whatever the probative value would have 
: 6 | ee = oe ; 
at least it would be initiated or I felt it would be 
| 
7 |I ae eee ~s eee < 
‘ } initiated, that Sierra, that Dait mace the asser- | 
e l 
8 | se = ; ; . 
2 : tion that my man, Frank could get a half a pound be- 
° j 
9 | , rae 
| cause he goes to Florida. 
10 || — =F 
This doesn't mean he couldn t go on rowboat 
| 
il 
I] and he couldn't sneak out of the country by submarine, 
, . | 
12 jj . 4 
i| but this would at least show on the passport he 
13. || : 
| cannot leave the country. Dait apparently told | 
| 


Sierra he went to Peru. 


15 | ; : 
I made a point about it but Your Honor told me 


16 | ; i ; - : : oe : 
it could not go in and at this point I think Your 
{ 
i| 
17 |] 
. Honor can well appreciate that somebody obviously 


has brought this up and wants to know if my man is 


| lying or not. 


20 f : 
MR. CARTER: The fact remains Your Honor, 


21 : 5 : - 
whatever particular decision 1s made by the Govercn~ 


22 ; x ; 
ment and defense whether or not to offer a certain 
piece of evidence -- 


24 


MR. CARTER: If I may finish. Whether or not 


| 
MR. DAVIDIAN: I would -- 
' 


Charge of the Court 
the decision to offer a piece of evidence when it 
is binding upon either the Government or the defense, 
the pact remains that the passport is not in evidence 
THE COURT: I tell: you what I will do. Bring 
them in. I will instruct them that the passport is 
not in evidence. It was offered by the defendant 
but the Court ruled it inadmissable, very well. 
MR. RAPPAPORT: Very well, Your Honor. 
MR. CARTER«e Thank you. 
I might note on the record 
int to that ruling. 
the courtroom) 
THE COURT: Members of the jury, in attempting 
to comply with my suggestion you asked for an exhibit 


that is the Frank Bu passport which is not in 


evidence. You may recall it was offered by the 


defense and on the Government objection, the Court 
ruled that it was not admissible as not relevant. 

So it is not in evidence. So will you please 
go back and try again. 

THE CLERK; Note marked Court Exhibit l. 

(jury leaves the courtroom and resumed 


deliberations) 


